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ethics. Singapore has had to make drastic changes to its Civil Law Act, which it finally repealed and introduced a new legislation. The article considers the provision in light of these developments avoiding the well-known problems of interpretation.
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"THE COMMERCIAL LAW OF MALAYSIA" -DILAWAT SEMULA SEKSYEN 5(2) AKTA UNDANG-UNDANG SIVIL 1956; KEPERLEMBAGAAN, EU DAN ISLAMISASI ABSTRAK

Seksyen 5(2) Akta Undang-Undang Sivil 1956 dan peruntukan terdahulu yang digantinya, yang memperuntukkan penerimapakaian undang-undang komersil Inggeris di Malaysia, telah wujud selama lebih 100 tahun tanpa ditukar, mahupun disemak.
of the Law Faculty in Universiti Malaya, and introduced us to the Civil Law Act as part of the Malaysian Legal System course, where the scope of its section 5 perplexed me and still does! I wish to thank my colleagues in AIKOL former Adjunct Prof. Pawancheek Merican, former Senior Academic Fellow Abu Haniffa, former Prof Ali Matta and Assoc Prof. Farid Suffian, for reading this article in draft and making valuable comments and criticisms. The remaining mistakes are mine. Most of all, I am indebted to Michael F. Rutter, formerly of the National University of Singapore, for the exhaustive treatment of the subject in his book 'The Applicable Law of Singapore and Malaysia,' especially Chap. 5, which relieved me of most of the research work mainly about the Singapore situation and for the thorough discussion of the cases which attempted to interpret the provision.
INTRODUCTION
Few written law provisions have caused as much difficulty in Malaysia (and in Singapore, its equivalent) 1 as subsection 2 of sec. 5 of the Civil Law Act 1956. It has been nearly 40 years since the appearance of Prof. Bartholomew's 2 monograph on that provision, and it may be appropriate to revisit the subject in light of the Federal Constitution, which he refers to in passing, 3 and subsequent legal, political and economic 1 It was sec. 6 of the Civil Law Ordinance No. IV of 1878; re-enacted several times, and until 1965, it was sec. 5 of the Civil Law Act Cap 43 (Singapore Statutes, 1985 Rev. 1985 . Except for the reference to the states, it was word-for-word the same as the Malaysian provision.
2
At the time he wrote it, Prof. Bartholomew was a senior law lecturer in the National University of Singapore. Prof. Bartholomew wrote his seminal work, his concern was almost exclusively with the interpretation of section 5 (and, to a lesser extent, section 3) of the Civil Law Ord.1956 because, as he understated, "there (were) problems from …the introduction of English law as the commercial law of Malaysia," and "the commercial law of the constituents of…Malaysia (was) not uniform." 4 Either because it is now substituted by other discrete legislation on the subject or disregarded or its complexities elided, the provision does not seem to have received much attention from Malaysian lawyers, lawmakers and academics with the notable exception of Prof Ahmad Ibrahim, 5 (unlike our Singapore 6 counterparts) and for the last 50 years (since Merdeka) of its more than a century in existence, it has been preserved in a colonial time warp.
The concern of this article, as its title suggests, is with:
1)
Whether UK law enacted after the Malaysian Constitution as the law of the "corresponding period" in sec. 5(2) has to be applied by Malacca, Penang, Sabah and Sarawak (the former colonies)?
2) Whether if the law of the corresponding period in sec. 5(2) includes EU law and has also to be applied in the former colonies as part of UK law?
3) Does the Singapore experience and response to the above questions have any lessons for Malaysia?
Federal Constitution being the supreme (civil) law, and he quotes Arts 4 and 75-inconsistency between federal law and state law. 4 Bartholomew, supra n.3, Introduction at 1. 
4)
The re-assertion of Islamic law by Muslims as expected would have some influence on the development of the commercial law of Malaysia along with the whole process of the shaping of the Malaysian legal system to suit its inhabitants (who are mainly Muslims) and local circumstances.
PART 1 THE NEED FOR ENGLISH COMMERCIAL LAW BEFORE INDEPENDENCE
Commerce being the object of the East India Company (EIC), it would not chance its success on the pre-existing Islamic law, 7 and other customary laws particularly of the Chinese-these were fine for matters affecting only the various communities. 8 The three Charters of Justice 9
had been interpreted to marginalize Islamic law with the exception of personal law that the common law allowed, and to accommodate 'local inhabitants' and the ways of the 'asiatics.' 10 The EIC had to make certain that it could do business locally according to law that it understood and best suited its interests. Needed was a law that allowed all things commerce to be conducted in the same manner, according to law of the corresponding period as an English court would apply; hence the triplelayered emphasis of sec. 6 of the (Straits Settlements) Civil Law achieving a form of 'extraterritoriality' for the transactions of English businessmen.
The difficulties caused by the sweeping provision, which made no exception of domestic commerce, forcing the locals in their midst to trade with one another in transactions to be carried out locally according to English law as it stood at the moment, obviously did not concern the colonials.
An attempt has been made to rationalize the imposition of English commercial law in terms of the 'mercantile law' mindset; the merchants took it with them wherever they went in Europe, and would observe only those laws, whatever the local laws were; in other words 'trade on their terms' only.
The provision, it is also claimed, ensured that there would be no legal vacuum in Malaysia as far as commercial law is concerned (which would be the case if one ignores the preexisting Islamic law). Uncertainty, caused by court-introduced modifications was also eliminated by not having a proviso for adjustment to 'local circumstances' which it was willing to tolerate in the case of non-commercial matterssec. 3. The modifications that could be made by local law-makers caused it less anxiety as the mainly British local law-makers 13 could be expected to understand the interests of local British traders hence the inclusion of the proviso with respect to local legislation. It was 'divide and rule' in the legal system: one type of common law amenable to modifications for the asiatics and another type of English law for the English and other local men of commerce allowing no modification.
11
If the English expected to replicate 'Law Merchant' conditions in Malaysia, Bartholomew's dismissive rejoinder is: "Admittedly, the old distinction between the common law and the law merchant depended upon the concept of the merchant, but after three hundred years of dormancy no such distinction is known today. The concept underlying section 5, therefore, is that of a distinction which is unknown to the common law and is not provided by the Ordinance" Bartholomew, supra, n.3 at 95.
12 Supra, n. 7. They were enacted by the Straits Settlements Legislative Council. The written law was enacted simply to serve as the statutory ratification for what had been done until then, and to provide a more secure basis for the E.I.C.'s growing economic interests. In his comments to the Legislative Council of the Straits Settlements, the author of the provision, the Attorney General Thomas Braddel, said that the provision was needed to give a legitimate basis for the application of English caselaw in the colonies as they were being applied as if the English legislation on which they were based were part of the law of the colonies. 16 In the Malay States, the British had applied their commercial laws initially without any statutory basis; by the initiative of their judges who were interchangeable with those of the Straits Settlements, and by force of habit of their lawyers who practised in both parts. 5 (2) reads: "In all questions or issues which arise or which have to be decided in the States of Malacca, Penang, Sabah and Sarawak with respect to the law concerning any of the matters referred to in subsection (1), the law to be administered shall be the same as would be administered in England in the like case at the corresponding period, if such question or issue had arisen or had to be decided in England unless in any case other provision is or shall be made by any written law."
Section 5 divides the country into two parts for the purpose of the application of English commercial: the former Malay States with 7 th April 1956 as the cut-off date so that English commercial law after that date is not the binding law though it may be applicable and local courts are expected to develop the common law as already applied in the former Malay States and, of course, local legislation; and the former colonies where the application is expected to be continuing to this day and into the future except to the extent that there is other Malaysian legislation. Not only is English commercial legislation binding it has to be applied as it stands on the question to be decided arises and it has to be applied the way an English court would.
The implications of the subsections may be tabulated as follows:
1)
There are now two commercial law regimes in Malaysia: one for the former Malay States featuring 'deadline reception' and one for the former colonies with ongoing reception.
2)
In the Malay States and in the former colonies the position was the same till 5 th April 1956: sec. 5(1) and sec. 5(2).
3)
In the Malay States between the 5 th April 1976 and 31 st August 1957, English commercial law could be the applicable law and therefore may be applied with suitable modification.
4)
After 31 st August 1957 it is not clear how English commercial legislation was treated. 
5)
In the former colonies English law was to be the binding source of law, not only that it had to be applied as it stood on the corresponding period to the transaction even if it is today and if it had to be applied it requires Malaysian courts to apply English law, not according to a Malaysian court's understanding, taking into account local circumstances and inhabitants, as in the case of sec. 3 22 but the way an English court would, and this is reinforced: "as if the question or issue had arisen or had to be decided in England" 23 i.e. in an 'English setting.'
6)
In practice, however, as far as English case law, at least, is concerned the two commercial law regimes seem to have merged.
The English legal education of the majority of lawyers in private practice makes for a tendency to readily rely on English caselaw without first considering whether the case-law interprets or applies post cut-off date English legislation which amounts to applying English legislation via case-law.
7)
In no part of Malaysia do the courts seem to have considered the status of English commercial legislation vis-à-vis the Constitution after 31 st August 1957.
Considerable difficulties and controversies have been experienced in Singapore, the Malay States before independence, and continued in the former colonies after Independence. The problems arising from the application of English commercial legislation have been considered by the courts, mainly in Singapore, 24 and may be summarised as follows:
1)
Is there a difference between 'mercantile law' and 'commercial law'?
The proviso to sec. 3 reads: "Provided always that the said common law, rules of equity and statutes of general application shall be applied so far only as the circumstances of the States of Malaysia and their respective inhabitants permit and subject to such qualifications as local circumstances render necessary. In chapter 5 of his book, Rutter, supra, n. 6 has given the most exhaustive treatment of the subject. provision they should be taken as intended to have the same meaning. However, the Oxford Dictionary of Law makes a distinction "Law merchant" (another term for mercantile law) is defined as: "The international practice of merchants relating to commercial and maritime matters. In early times it influenced Admiralty law and law administered in local courts. Parts of the law merchant were absorbed into the common law of England (e.g. that relating to negotiable instruments and the transfer of bills of lading).
26
This writer takes the view that 'mercantile matters, generally' includes all matters which are the subject-matter of commerce including commercial organizations such as companies so that the tendency of some Malaysian courts to straddle both provisions with their vastly different effects because of their inability to decide may be avoided. The general expression must also be given some meaning and not be treated as surplusage, and to achieve a more consistent result with similar matters which are spelt out. This is particularly so as Malaysia did not amend its Civil Law Act to introduce the delimiting words; 'with respect to those matters. ' 
PART 2 IMPLICATIONS OF THE UNITED KINGDOM'S ENTRY INTO THE EU FOR THE FORMER COLONIES AND SINGAPORE, AND THE LATTER'S RESPONSE
This is perhaps the most significant development, in commercial law terms, since Merdeka because while the scope for the application of English commercial law has been reduced by the enactment of local legislation, UK's entry into the European Community may have made EU law applicable in the former colonies as these are (now) "the laws administered in England." This problem does not apply to the former Malay States as the cut-off date 7
th April 1956 excludes subsequent English commercial law.
Britain had acceded to the 1957 Treaty of Rome, and by enacting the European Communities Act 1972 accepted that EU laws were to be part of the law of the United Kingdom. Lord Denning had put it expressively: "The Treaty is like an incoming tide. It flows into the estuaries and up the rivers. It cannot be held back." The problem according to sec. 5(2) is that the tide of EU law may if taken literally flow into the Malaysian commercial law regime.
If so the first question that has to be answered is: what are the EU laws? The question of their accessibility is by itself difficult. The advice given to English lawyers is worth repeating: "It must be borne in mind that Community legislation is drafted in several languages and that the different language provisions are all authentic. An interpretation of a provision of Community law thus involves a comparison of different language versions. It must be borne in mind, even when the different language versions are entirely in accord with one another, that community law uses terminology which is peculiar to it. Furthermore, it must be emphasized that legal concepts do not necessarily have the same meaning in Community law and in the law of the various Member States. Finally, every provision of Community law must be placed in its context and interpreted in the light of the provisions of Community law as a whole, regard being had to the objectives thereof and to its state of evolution at the date on which the provision in question is to be applied." As if accessing and understanding EU law was not enough of a challenge, there is also the problem of harmonizing and ensuring the prevalence of EU law in the event of inconsistency between the two if English law is to be applied today as an English court would. EU laws are to prevail over UK laws in the event of a conflict: "Thus, whatever 
THE SINGAPORE RESPONSE
Unsurprisingly, Singapore gave up the effort of keeping abreast of EU law. In 1979, Singapore amended 36 its Civil Law Act to remove EU laws:
After that sec. 5(1) of the Singapore Civil Law Act read: "Subject to the provisions of this section, in all questions or issues which arise or which have to be decided in Singapore with respect to the law of partnerships, corporations, banks and banking, principal and agents, carriers by sea, land and sea, marine insurance, average, life and fire insurance and with regard to mercantile matters generally, the law with respect to these matters to be administered shall be the same as would be administered in England in the like case at the corresponding period, if such question or issue had arisen or had to be decided in England, unless in any case other provision is or shall be made by any law having force in Singapore.
(2)
Nothing in this section shall be taken to introduce into Singapore- 
With the amendment Singapore solved a number of its English commercial law problems: i)
EU law was eliminated.
ii) it also removed the problem of applying in Singapore, UK legislation relating to the procedures involved in the operation of a business where the same administrative machinery did not exist in Singapore; and iii) it provided for modification of English commercial law which was not possible under the Civil Law Act.
This did not however solve the problems posed by English commercial law which had now to be applied without modification by EU law which means it does not meet the requirement that it had to be the law administered at the corresponding period in England or the Singapore courts had to do it for the UK courts which still means applying EU law. There was still the problem of identifying, understanding and applying all the ancient and current English commercial law in Singapore whether it had the wherewithal for the observance of such laws.
In 1993, Singapore finally took a drastic step; it repealed its Civil Law Act and introduced the Application of English Law Act 1993. However as the title of the new legislation asserts there was no substitution of English commercial legislation with Singapore legislation, instead Singapore simply collected all the UK commercial legislation that it felt it needed in a schedule, modernized the language and also allowed modification.
In the former colonies, sec. 5(2) of the Civil Law Act retains its 1878 vintage wording, and may pose some staggering problems to the legal profession there if taken literally:
1)
In addition to the issues and problems already encountered in applying sec. 5(2) as enumerated earlier, lawyers must now keep abreast of every commercial legislative development not only in England but also the EU.
2) Are Malaysian lawyers aware of the complexities of the EU law-making process and the procedure of its courts and system of law reporting, and rules of statutory interpretation applied in the civilian legal system of drafting, 37 made worse by language problems? 38
3)
If the English law has not been brought in line with EU law, is the Malaysian lawyer expected to harmonize EU law with UK in order to advise on the law as an English court would administer it at present?
4)
If not, would he be liable for negligence if he advises according to Malaysian law only without assiduously striving to look for the solution to his client's problem in English / EU law particularly, where it may be more favourable?
5)
Malaysian courts have tended to ignore the EU implications of UK law, which is not applying English law as it is in England as sec. 5(2) requires. 
38
Supra n. 34.
In Smith Kline & French Laborotories Ltd. v Salim (Malaysia) Sdn
In the face of the Malaysian Attorney General's 40 lassitude, the answer may be found in the Federal Constitution.
PART 3 CONSTITUTIONALITY OF SECTION 5(2) AND THE COMMERCIAL LAW REGIME OF THE FORMER COLONIES
Is sec. 5(2) of the Civil Law Act 1956 constitutional in the light of Article 44 which declares: "The legislative authority of the Federation shall be vested in a Parliament…." The effect of the article is that a foreign legislature cannot make law for application in Malaysia, only Malaysian legislatures may do so. In keeping, the UK Parliament had to renounce its law-making powers over Malaya when it achieved Independence 41 and later, over Sabah and Sarawak when they became part of Malaysia. 42 The assertion of the right of the Malaysian Parliament to make law for Malaysia is too clear to brook any notion of shared or delegated sovereignty in law-making with a foreign legislature.
Sec. 5(2) is valid only to the extent that it allows the application of English commercial law as at 31 st Merdeka 1957. UK commercial legislation made after the Constitution had come into force should be disapplied.
43
Bhd [1989] 2 MLJ 380 the court had to consider the UK Patents Act 1977 but said nothing about its effect in Malaysia after any EU modification as in the result it did not apply it at all. 40 He is the chief legal advisor to the government and presumably responsible for legislation which are not administered by any Ministry. Art. 145 (2) Federal Constitution. This case also illustrates the tendency to refer to the 2 provisions as if they are interchangeable though in this case the subject matter having been correctly identified as hire-purchase, the correct sec would be sec. 5. purchase transaction in Penang. This is an instance of sec. 5(2) of the Civil Law Act 1956 being invoked to apply postIndependence a pre-Independence legislation in the former colony. As the UK legislation is pre-Independence, Article 44 is not an issue in this case.
iv)
In Low Nai Brothers &Co 48 Gill J decided that a provision of the English Companies Act 1947 giving the court a discretionary power in a bankruptcy matter, being part of the mercantile law applied in the former Malay States by virtue of Sec. 5(1) of the Civil Law Act 1956, as the post-Independence Bankruptcy Act 1967 of Malaysia did not have such a provision. This case is interesting for it involves pre-Independence UK legislation applied to add to post-Independence Malaysian legislation against the express exclusion of all UK legislation where there is local legislation. The learned judge seems to have thought that a discretion given under UK legislation may be applied here though in the result did not do so because the advocate did not demonstrate the basis for the exercise of the discretion.
By contrast in Tan Independence, the issue of constitutionality did not arise. Perhaps the only significance of the case is that the UK law was applied in Malaysia without EU modification.
vi)
In The court also held that patents were not part of the mercantile law and therefore sec. 5 did not apply. The court's view was that the plaintiff's right was based on other discrete legislation and not the Civil Law Act 1956 and was therefore not subject to the cut-off date whether it is the Civil Law Act or any other legislation which provides for the application in Malaysia of post-Independence foreign legislation the position is the same.
Article 44 of the Constitution was not referred to the court, and if it was the court may have held that the whole of the 1977 UK Act may not have been strictly binding 54 even if the defendant had been advised by the agents of the restrictions imposed by the patents on the basis of such parts of it as could be applied. (The trial judge seems to have been concerned only with the practical difficulties of applying foreign law where there is no facility for doing so). 55 However, the Civil Law Act 1956 is pre-Merdeka. Article 162 states that pre-Merdeka legislation which is inconsistent with the Federal Constitution may be modified to reconcile with the Constitution. Can section 5(2) be made constitutional by altering, or removing those parts of it which are inconsistent with the Constitution as provided by the Constitution itself? Article 44 may be interpreted as allowing the application of foreign legislation to the extent of treating such legislation as a nonbinding source to fill gaps in Malaysian legislation or to supplement local common law on commercial matters. The Constitution does not proscribe foreign law as a source of law; only that a foreign legislature cannot, with the coming into effect of the Constitution, enact laws for Malaysia.
If the provision could be and is modified as pre-Merdeka legislation, it may be expressed in statutory form as: 54 As for the parts of the legislation that is difficult to apply, the judge, Shankar J observed per curiam, relying on Prof. Bartholomew, that: "If it were found that the general provision of such imported legislation is inapplicable in the country the courts have the jurisdiction to strike down such inapplicable law on the principle lex non cogit impossiblia."
55
As for the parts of the legislation that is difficult to apply, the judge, Shankar J observed per curiam, relying on Prof. Bartholomew, that: "If it were found that the general provision of such imported legislation is inapplicable in the country the courts have the jurisdiction to strike down such inapplicable law on the principle lex non cogit impossiblia." "In all questions or issues which arise or which have to be decided in the States of Malacca, Penang, Sabah and Sarawak with respect to the matters referred to in subsection (1), save so far as other provision has been made or hereafter be made by any written law in force in those States, the law to be administered shall be the law of England in force as at Merdeka Day, and English legislation on the matters referred to in subsection 1 enacted after that date may be referred to and applied by the courts to the extent that it does not derogate from local legislation and is consistent with the usages of commerce and trade 56 and to achieve consistency with the law applicable in the other states of Malaysia."
There are post-Merdeka Malaysian legislation which allow the application of foreign law to varying degrees. They do not, however, allow foreign legislation to apply in toto as a binding source of law in Malaysia; only for gaps in Malaysian legislation to be filled or for the courts to be guided by their principles and approaches, and the discretion is with the local courts:
i)
The Law Reform (Marriage and Divorce) Act, 1967 (Act 164), by its sec. 47 provides: 'Subject to the provisions contained in this Part, the court shall in all suits and proceedings hereunder act and give relief on principles which in the opinion of the court are, as nearly as may be, conformable to the principles on which the High Court of Justice in England acts and gives relief in matrimonial proceedings.' There is no mention of English legislation here, only principles, and as understood by and at the discretion of Malaysian courts. procedure for which no special provision has been made by this Code or by any other law for the time being in force the law relating to criminal procedure for the time being in force in England shall be applied so far as there is no conflict or inconsistency with this Code and can be made auxiliary thereto.' 58 Clearly, English law which conflicts or could affect a change to the meaning of the Code is excluded as that would be tantamount to making law for Malaysia; it is essentially for filling gaps.
Obviously, these are not examples of the post-Merdeka application of post-Merdeka English legislation because it is the post-Merdeka Malaysian Parliament which has given permission to apply foreign law but not legislation. These examples serve only to prove that the idea is not alien to the Malaysian legal system as legislation is always countryspecific.
However, as the Constitution refers only to the legislative or law-making authority, the common law it seems is not affected and may be applied in Malaysia, under the Declaratory Theory, as a non-binding source at the discretion of the court to the extent of filling gaps in local legislation where it may fit the framework and purpose of local legislation.
59
This will, it is submitted, make for an eclectic approach based on the needs of Malaysian commerce and the Malaysian legal system. Malaysian advocates will still be citing English cases whenever they cannot find the answer in local law however, they should be required by the courts to justify it: is the case post 1957?; does it involve any UK law?; does it apply EU law as part of UK law because if it did, EU law may be imported into our legal system without authority. Answering these questions would no doubt tax the research and advocacy skills of Malaysian lawyers. There can be no easy and ready citing of English law as one might confidently do where there is a binding 'source of law' provision.
Perhaps, the most significant result would be that as the UK enacted the European Communities Act only in 1972, well after the Federal Constitution had come into force EU law cannot apply in Malaysia via English commercial legislation even as the law of the 'corresponding period. ' If it is accepted that it is unconstitutional and invalid to apply in any part of Malaysia, the post-Independence commercial legislation of England as binding law, the consequence will not be as drastic as feared at one time-a gaping legal vacuum into which the commercial life of the nation will collapse and disappear. Nothing of the kind happened in the Malay States after 7 th April 1956 60 and the continued application of English legislation may be rationalized as a non-binding source of law.
Malaysian courts may still, as they have in the past, take on board new types of commercial transactions as found in imported standard forms on which there is no Malaysian law, which makes for private, indirect and piecemeal importation of commercial law 61 though they are premised on the laws of the 'jurisdiction of origin' of the standard form applying. In such cases, the decision of the court may not constitute Malaysian commercial law in the general sense but a specific Malaysian law applicable to all transactions based on the standard form interpreted by the decision.
62
It will not prevent successive waves of returning law graduates depositing on Malaysian shores the latest English commercial law ideas when these are incorporated into their clients' contracts. Where there is a foreign element in the transaction, parties may have 'applicable law' provisions as they do now.
It appears that if Article 44 is applied, as intended to modify post-Merdeka English commercial law, the resulting process would be 60 It would appear that in the absence of Malaysian legislation and without a statutory basis for the continued application, the Malaysian legal profession including judges followed the example or their colonial predecessors and applied English case-law by force of habit! 61 For example, the concept of the 'turnkey' contract, a construction innovation, was imported into Malaysia and applied as understood by construction personnel before it was legally defined, and interpreted by a Malaysian court; it is understood that there was no authority on it anywhere in the common law world before it: High Mark (M) Sdn 
CONCLUSIONS AND SUMMARY
Starting from a common base, like many things about them, Singapore and Malaysia shared the same provision, appeared to be going separately, and then converged along similar lines:
Singapore carefully crafted its sec. 5 to accommodate its needs to solve the problems caused by the changes in English law.
(ii) Malaysian did nothing. Indifferently rather than as a conscious measure, it left matters to the operation of its Constitution. for certain, identified and gazetted English legislation no others apply.
67
The Islamisation of British colonial-era legislation in certain Muslim countries-Pakistan, 68 Nigeria and Sudan.
A development that has a greater homogenizing effect on commercial law than even colonization is the globalization phenomenon carried out by the WTO.
Malaysia's membership of the Asean Free Trade Association (AFTA) which may ultimately lead to the standardization of its commercial laws with those of the other ASEAN countries; 7 of the 10 AFTA countries are civilian law system countries and have codes 69 on commercial law.
PART 4 ISLAMIC COMMERCIAL LAW VALUES AND ETHICS
70
its inhabitants' sense of right and wrong, 71 and commercial law development is not dictated by the application of the standard forms of greedy businessmen and their expensive lawyers.
Always careful, and circumspect particularly of the need to assure non-Muslims and the need to maintain legal continuity and of the dangers of precipitate change, Prof. Ahmad did not advocate wholesale, overnight repeal of existing law and its replacement by Islamic law. He preferred the legislative process 72 of Islamisation rather than leaving matters to the court.
As suggested earlier, Malaysian law-makers may also refer to Islamised versions of British colonial legislation on commercial subjects 73 which have been made in Pakistan, Nigeria and Sudan, for guidance. Malaysia has already succeeded in introducing Islamic commercial transactions in the form of Islamic banking by means of the legislative process so that it now sits comfortably with ribawi banking.
Prof. Ahmad Ibrahim seems to have had a similar idea as Lord Atkin. 74 When he suggested that sec.'s 17, 19 and 23 of the Contracts Act 1957 (and the Illustrations to these sections) and similar provisions in the Sale of Goods Act 1957 be amended to remove the English law concept of caveat emptor (or 'let the buyer beware') and to replace it with the Islamic ethic in transactions that the seller is put under a positive duty to disclose to the purchaser the defects in his goods (not unknown 71 Acknowledged in sec. 3 of the Civil Law Act 1956 as the basis for modification of the common law in all non-commercial matters. 72 The process of Islamisation of laws in Pakistan is carried out by its Federal Shariat Court at the instance of parties challenging the validity of unIslamic laws in litigation which is makes for a less systematic manner of Islamisation as the subject and pace of Islamisation is left to the chance of it being raised by private parties, and not initiated by the political executive and allows only a reduced role to the legislature. Lord Atkin in the famous case of Donoghue v Stevenson looked to the Bible-'Love thy neighbour'-to found his 'neighbour' principle to establish a duty of care between the manufacturer and the ultimate consumer bypassing the intervening retailer in order to get around the 'direct-relationship-contractual' paradigm that had stood in the way until then.
to English law; the principle of caveat venditor or 'the seller beware').
75
He has also suggested that Malaysia should restore the Mejelle, 76 which was applied in Johor in 1914 as the Majallah Ahkam Johor, at least for transactions between Muslims (and with, and between non-Muslims, at their option, much like Islamic banking), and for trade between Muslim nations. 77 As codes 78 tend to have a list of objects and purposes, 79 the adoption of such legislation would enable Malaysia to have a list of the ethics and values of Islam as applied to commerce 80 to serve as the guiding principles of all transactions.
Specifically, with respect to sec. 5(2) he had suggested the adoption of a commercial code modelled on the Egyptian Commercial Code of 1948. It provided a role for Islamic law: "In the absence of an express provision, the judge shall follow the rules of custom; if they do not exist, the principles of Islamic Law and if they in turn do not exist, he shall follow the principles of natural law and equity." Malaysia, as a member of Asean and AFTA, (6 of whose 10 members belong to Civil Law system countries), may also consider the Thai Civil and Commercial Code. With its 400-odd provisions written in Thai and accessible and comprehensible to its people; and comprehensive and modern enough to reduce the need for other laws, and written in the broad brushstrokes style of Civil Law System legislation, it has enabled Thailand to conduct its domestic and international trade and commerce, and industrialize, with apparently less uncertainty and difficulty. 
